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CONSTITUTIONALITY OF PREVENTIVE DETENTION 
LAWS IN DEMOCRACIES: A DOCTRINAL AND 

COMPARATIVE ANALYSIS 
Assignment Type: 

Legal Essay / Constitutional Law Case Review 

Objective: 

To examine the balance between individual liberty and state security through the lens of 
preventive detention laws, using a doctrinal method and comparative legal analysis across 
India, the United Kingdom, and the United States. 

1. Introduction 
Preventive detention refers to the incarceration of an individual without a formal charge or 
trial, based on the anticipation of future harm to public order or state security. While such 
measures are often justified under national security or emergency provisions, they raise 
serious constitutional questions about the right to liberty, due process, and judicial 
oversight. 

2. Key Legal Questions 
• Does preventive detention violate fundamental rights to liberty and fair trial? 

• Are procedural safeguards adequate to prevent misuse? 

• How do different democracies interpret and limit the scope of such laws? 

3. Jurisdictional Overview and Landmark Cases 
Country Legal Framework Key Case(s) 

India Article 22(3)–(7) of 
Constitution 

A.K. Gopalan v. State of Madras 
(1950) 

ADM Jabalpur v. 
Shivkant Shukla (1976) 
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Maneka Gandhi v. 
Union of India (1978) 

  

UK Human Rights Act 1998, 
Anti-Terrorism Acts 

A v. Secretary of State for the 
Home Department (2004) 

USA Patriot Act, Habeas Corpus 
principles 

Korematsu v. United States 
(1944) 

Hamdi v. Rumsfeld 
(2004) 

  

4. Doctrinal Interpretation in Indian Context 
Article 21: 

"No person shall be deprived of his life or personal liberty except according to procedure 
established by law." 

• A.K. Gopalan (1950) upheld detention under any "procedure established by law" 

• Maneka Gandhi (1978) broadened interpretation to require fair, just, and 
reasonable procedure, applying due process 

Article 22(3)–(7): 

Provides exceptions for preventive detention including: 

• Detention without trial up to 3 months without advisory board review 

• Allows laws like National Security Act (NSA) and COFEPOSA 

5. Comparative Table: Safeguards in Each Country 
Parameter India (NSA) UK (HRA & Anti-Terror 

Acts) 
USA (Patriot Act & 
Habeas Corpus) 

Detention Without 
Trial 

Up to 12 
months 

Up to 14 days (max), 
then charge or release 

Indefinite (post-9/11) 
until SC interventions 

Judicial Review Delayed, 
limited 

Active and strong Compulsory (post-
Hamdi) 
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Right to Legal 
Counsel 

Often 
delayed 

Mandatory Mandatory 

Public Disclosure 
of Grounds 

Not required 
in full 

Required under ECHR Required post-Hamdi 

6. Visual: Timeline of Legal Shifts in India 
1950  ─ A.K. Gopalan (procedure > liberty) 

1976  ─ ADM Jabalpur (no habeas corpus during Emergency) 

1978  ─ Maneka Gandhi (due process doctrine introduced) 

1980s–2020s ─ Frequent use of preventive laws in protests, dissent cases 

7. Current Debates and Criticisms 
• India: Preventive detention laws are routinely used against political activists and 

dissenters, drawing criticism for violating Article 21 and 22 safeguards. 

• UK: Courts struck down indefinite detention of foreign nationals post-A case 
(2004) under HRA, promoting proportionate legislation. 

• USA: Legal pushback post-Hamdi v. Rumsfeld restored due process rights even for 
suspected terrorists. 

8. Theoretical Framing 
Theory Interpretation 

Legal Positivism State-defined procedure is supreme (e.g., Gopalan view) 

Natural Rights Theory Liberty is inalienable; laws must be just and reasonable 
(Maneka Gandhi) 

Proportionality 
Principle 

Restrictions on rights must be necessary, least restrictive, and 
legal 
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9. Evaluation 
Metric India UK USA 

Liberty 
Protection 

Weak (broad 
discretion) 

Balanced by 
courts 

Strong judicial challenge 

Use of 
Detention 

Routine in dissent 
cases 

Limited, high 
threshold 

Used in national security 
cases only 

Public 
Oversight 

Minimal Moderate Extensive post-9/11 

10. Recommendations 
• Amend Indian Constitution or NSA to include mandatory judicial review within 7 

days 

• Introduce independent oversight boards with reporting powers 

• Ensure public disclosure of detention grounds in all jurisdictions 

• Embed proportionality test as a constitutional requirement (as done in UK and EU) 

11. Student Deliverables 
• 3,500-word legal essay with citations 

• Excel table comparing global constitutional provisions on preventive detention 

• Timeline diagram of judicial interpretation in India 

• Legal brief summarizing each case 

• Optional infographic: “Preventive Detention – Liberty vs Security” 

 


