CRIMINAL LAW AND GENDER JUSTICE: A
COMPARATIVE STUDY ON THE MARITAL RAPE
EXCEPTION

Assignment Type:
Criminal Law Essay / Socio-Legal Policy Review
Objective:

To analyze the legal treatment of marital rape in different jurisdictions, with a focus on
constitutional rights, feminist legal theory, and evolving standards of consent in marriage.

1. Introduction

In many jurisdictions, marital rape is either not recognized or is treated differently from non-
marital rape. The idea that consent is implied and continuous within marriage has been
increasingly challenged by courts, human rights bodies, and civil society.

2. Research Questions
o Is the marital rape exception constitutionally valid?
o How do different legal systems interpret spousal consent?

e What are the legal, cultural, and political barriers to reform?

3. Key Doctrines and Debates

Concept Description

Implied Consent Assumes consent to sexual relations by virtue of marriage
Doctrine

Right to Privacy Includes autonomy over one's body and decisions within marriage
Equality before Law Discriminatory treatment of married women may violate equal

protection clauses

Criminalization Many countries now follow the "affirmative consent" principle
Standards
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4. Legal Status of Marital Rape: Global Comparison

Country Marital Rape Basis of Law/Case
Criminalized?
India No (Exception 2 to [PC Independent Thought v. Union of India
Sec 375) (2017) raised partial concerns
UK Yes since 1991 R v. R (1991) abolished common law immunity
USA Yes, state-wise All 50 states recognize it; some treat differently

from non-marital

South Yes Gender-neutral Sexual Offences Act
Africa
Pakistan No Spousal exemption remains

5. Landmark Judgments
R v. R (UK, 1991)

Held that a husband could be guilty of raping his wife. Overturned the common law presumption
of irrevocable consent.

Independent Thought v. Union of India (India, 2017)

Supreme Court struck down the marital rape exemption for girls aged 15-18. However, full
criminalization remains pending.

6. Constitutional Analysis (India)

Article Argument Against Marital Rape Exception

Article 14 Violation of equality — unmarried and married women treated unequally

Article 21 Denial of bodily autonomy and dignity

Article 15(3) | Calls for protective discrimination in favour of women

7. Theoretical Perspectives

Theory Relevance
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Feminist Legal Challenges patriarchal assumptions about marriage and ownership of
Theory bodies

Utilitarianism Criminalization prevents more harm than good, especially in abusive
marriages
Natural Law Dignity and consent are inherent rights irrespective of marital status

8. Flowchart: Marital Rape Legal Status Assessment

Is there non-consensual sexual intercourse in marriage?

!

Was consent explicitly or impliedly withdrawn?

!

YES — Can be considered rape in progressive jurisdictions

NO — Exempted under marital rape exceptions

9. Visual: Timeline of Marital Rape Law Changes

1984 (South Africa) — Criminalization of marital rape

1991 (UK) — *R v. R* abolishes marital rape immunity

1993 (USA) — All 50 states recognize marital rape

2017 (India) — Partial exemption struck for minors in *Independent Thought*
2024 (India) — Criminalization pending in Parliament (hypothetical)

10. Reform Recommendations
o India: Remove Exception 2 to Section 375 of IPC
o Provide gender-sensitive training to law enforcement and judiciary
o Ensure emergency medical and psychological support for survivors

e Introduce affirmative consent framework into legal definition
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11. Student Deliverables

3,000-word socio-legal essay

Country-wise status comparison table

Legal brief on R v. R and Independent Thought
Reform proposal document (1 page)

Visual timeline of legislative evolution
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